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'COUNCIL AS A WHOLE

“ORDINANCE |
.~ OF .
~ JERSEY CITY,NJ.

“offered -and moved adoption of the fo_llbwing ordinancé:

TITLE:

: : CITY ORDINANCE 09-096
REDEVELOPMENT PAY-TO-PLAY REFORM ORDINAN CE

COUNCIL - . - offered and moved ado‘pt'ion' of the following Ordinance: .

WHEREAS, it_h_ﬁs become niore frequent for developers, sometimes at the request of candidates for local
elected office or political party officials, to make substantial political contributions to the electioncampaigns

for local government offices, and to the political parties which support them; and

) .‘VHEREAS, the lo&al'goveﬁﬁnentbfﬁcials are, once elected, responsible for deciding the terms of a-
" redevelopment agreement; and S T .

WHER_EAS', political cé_mﬁbutions from developers entering into agreements for'tedeve,lopmcnt projects
approved by the elected officials who. receive such contributions raise reasonable concerns on the part of _

" taxpayers and residents as to their trust in the process of local redevelopment, including but not limited to

redevelopment decisions on tax abatemenits, zoning densities, publicly funded infrastructure improvements, _
and-acquisition of property rights pursuant to éminent domiain; and o .

WHEREAS, the [,(_)éal Redevelopment aﬁd Housing Law, N.1.S A 40A:12A-1 et seq. providesa mechariism
to empower and assist.local governments in efforts to promote programs for redevelopment; and

WHEREAS; NJS.A. 40A:12A-8 allows municipalities or a designated redevelopment entity to enter into,
agreements with redevelopers for planning, re-planning, construction or undertaking of any project or’

- redevelopmerit work without public bidding and at such prices and upon such terms as it deems reas(mable

“within areas-_desigl;atcd' for: redevelopment; and

WHEREAS, N.LS.A. 40A:12A-11 provides that redevelopment entities are instrumentalities of the

municipality; and L

: WHEREAS, both the exceptions to the Open Pﬁblic Meetings Act, more sﬁeciﬁcally N.JS.A.10:4-12band
. N.IS.A: 40A:12A-8, provide that negotiations for such agreements can be conducted in executive session,
. provided the full terms of any such agreements are discussed and approved in open session; and

‘ h WHEREAS, the City of J'ex'_éej City has.previously or may declare ceftain areas of Jers.ey City to be Areas
. in Need of Redevelopment under the Local Redevelopment and Housing Law, and has

or may adopt a Redevelopment Plan; and

: WHEREAS, given'the pdtenﬁél of negotiating with private parties or redevelopers and the entering into
" agreements- with such ‘redevelopers without a formal public bidding process, as permitted by the Local

Redeyelopment and Housing Law, it is-necessary to establish certain limitations on political contributions - -

'\_;v_h_ich_may undermine public:confidence in any redevelopment effort; and

.WHEREAS, the restriction against local political contributions contained herein does not impair in any way
the remaining opportunities for such redevelopers to speak, write and publish their sentiments about local
elections and candidates or to voluriteer or associate with caropaigns of their own choosing; and

THEREFORE, be it ordained by the Couricil of the City of Jersey City, in the County of Hudson and State
of New Jersey, that the policy of the City of Jersey City will be to create such a regulation which states that
any entity or individual seeking to enter into a redevelopment agreement or amendment thereto, or is
otherwise seeking to obtain rights to develop pu¥suant to a redevelopment agreement, who makes political
contributions to Jersey City City elected officials and local and county political committees, will be ineligible

to receive such agreements, ot rights from the City of Jersey City.
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‘SECTION 1 - PROHIBITION OF ENTER]NG INTO OR AMENDING REDEVELOPMENT
AGREEMENTS WITH CERTAIN CONTRIBUTORS ’

" (a) ‘Any other pro'vision of law to the contrary notwiths'tanding, the City of Jersey City or any of its
purchasing agents or agencies or those of its independent authorities, as the case may be; shall not enter into
an agreément, amend an agreement, or otherwise contract with any redeveloper, as defined in section (c)
below, for the planning, re-planning, construction or undertaking of any redevelopment project, including
the acquisition or leasing of any public property in conjunction with the redevelopment of any area within
. the City of Jersey City pursuant to the Local Redevelopment and Housing Law, if that redeveloper has made
_~ any “contribution” (as such-term is defined at N.J.A.C. 19: 25-1.7, which definition includes loans; pledges
.and in-kind contributions) (hereinafter “contribution™), to (i) a candidate, candidate committee or joint
candidates committee of any candidate for elective municipal office in Jersey City or aholder of publie office
: havmg ultimate responsibility for arranging, entering into, or approving the redevelopment agreement, or for
appointing thosé who enter into the agreement on behalf of the City of Jersey City, or (ii) to any Jersey City

or Hudson County political committee or political party committee, ‘or (jii) to any continuing political
.committee or political action committee that regularly engages in the support of Jersey City municipal or
Hudson County elections and/or Jersey City municipal or Hudson County candidates, candidate committees,
* joint candidate commiittees, political committees, political parties, political party eommnttees, (hereinafter

. “PAC”), during the applicable time period which; for purposes of this section, shall be defined as three (3) *
months prior to applying to enter into the redevelopment agreement, amended agreement, or contract

(heremaﬂer “agreement”). .

: (b) All redevelopment agreements or amendments thereto entered i mto bythe Clty of Jersey City shall contam
- a provision prohlbltmg redevelopers, as defined in séction (c) below, to solicit or make any contribution to
(i) a candidate, candidate committee or jojnt candidates committee of any candidate for elective municipal
office in .Tersey City or a holder of public off ice having ultimate responsibility for arranging, entering into, -
or approving the redevelopment agreement, or for appointing those who enter into the agreement on behalf
of the City of Jersey. City, or (ii) o any Jersey City or Hudson County political committee or political party
- committee, or (iii) to any “PAC”, between application 10 enter into atedevelopment project and the later of *- -
the termination of negotiations or rejection of any proposal, or the completion of all mat‘ters or time period
speelﬁed in the redevelopment agreement.

(c) As deﬁned in N J.S. A 40A:12A-3, 2 “redeveloper” means any person; firm, corporatlon, partnerslnp,

. limited’ hablhty company, organization, association, or public body that shall enter into or propose to enter
into an agreement with a municipality or other redevelopment entity for the redevelopment or rehabilitation -
of an'area in need of redevelopment, or an area in need of rehabilitation, or any part thereof, under the
provisions of this act, or for any construction or other work forming part of 2 redeveloprent or rehabilitation
project. For the purposes of this ordinance the deﬁnmon ofredeveloper also includes all principals who own
ten percent (10%) or more of the equity in the corporatlon or business trust as well as partners and officers
of the redeveloper and any affiliatés or subsidiaries dlrectly controiled by the redeveloper. Spouses and any
child/children shall also be included.

(d) For the purposes of this section, the office that is con31dered to have responsnblllty for arranging and
entering into the redevelopment agreement under the Act shall be (i) the Jersey-City Clly Council if the
redevelopment agreement requires approval or appropriation from the Council or a pubhe officer who is | |
responsible for arranging and entering into the redevelopment agreement if that public officer is appointed

by the Council, or (ii) the Mayor of Jersey City if the redevelopment agreement requires the approval of thie
Mayor or a public officer who is responsible for arranging and entering into the redevelopment agreement

if that public officer is appomted by the Mayor, or (m) a designated redevelopment entity, if the
redevelopment agreement requires the approval of the redevelopment entity.

SECT ION 2- CONTRIBUTIONS MADE PRIOR TO THE EFFECT IVE DATE

‘No contribution or sollcxtanon of contnbutlons made prior to the effective date of this Ordmanoe shall be
deemed to give rise to a violation of this Ordinance.

SECTION- 3 - CONTRIBUTION STATEMENT OF REDEVELOPER; NOTICE GIVEN BY
MUNICIPALITY : :

() Prior to arranging and entering into the redevelopment agreement with any redeveloper, the City of Jersey
City or any of its purchasing agents or agencies or independent authorities, as the case may be, shall receive
a sworn statement from the redeveloper (i) that the redeveloper has not made any contribution in violation
‘of Section 1(a) above and (ii) that all persons or entities representing or in the employ or acting as an agent
of the redeveloper have agreed to be bound by the terms of this Ordinance. The City of Jersey City, through

- any appropriate redevelopment agent, agency, officer, authority, or department, shall be responsible for
informing ‘the City Council that the aforementioned swomn statement bas been received and that the
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. - redeveloper is not in violatid_r_; of this ordinance, prior. ,tb-éWarding the agreement. Fur_thenho:e, the

“redeveloper shallt have a continuing duty to report any violations of this ordinance that-may occur while -
- arranging:and entering into thé redevelopment agreement, and until all specified terms or time. period of the

o - agreement have been completed. The certification required under this subsection shall be made priortoentry

into the agreement with the municipality and shall be in addition to any other certifications that may be

* required by any other provision of law. -

(b) It shail be the 'mutﬁcipality's continuing responsibility to givé notice ‘of this Section wheﬁ the

municipality gives notice of redevelopment pursuant to 40A:12A-6 and when the municipality adopts a.

. _resolution directing the planning board to prepare a redevelopment plan and at thie time that the municipality

_adopts the ordinance to implement the redevelopment plan. -

~ SECTION 4- ‘DISCLOSURE REQUIREMENT APPLICABILITY TO CONSULTANTS -

(a) The contribution and disclosure requiréments in this Ordinance shall apply toall redevelopers as well .as
professionals, consultants or lobbyists contracted or employed by the business entity ultimately designated. E
as the redeveloper to provide services related to the: (i) lobbying of government officials in connection with ]

- the examination of an area and its designation as an area in need of redevelopment or in connection with the

preparation, consultation and adoption™of the redevelopment plan; (ii) obtaining the d:signaiﬁoi) or,
appointment as redeveloper; (iii) negotiating the terms of a redevelopment agreement or any mqendments

_or modifications thereto; and (iv) performing the terms of 2 rédevelopment agreement. . -

" (byItshall be a breach of'the qoxisﬁltant’s é’ohhac't,:and.shall require immediétetenﬁination, fora consultant” -

to violate the contiibption limits and disclosure requirements in this Ordihance. :

- (c) Aredeveloper who participates in, or facilitates, the circumvéntion of the oontribuﬁon restrictions throu gh

consultants, professionals or agents shall be deemed to be in breach.
SECTION 5 - RETURN OF EXCESS CONTRIBUTIONS

A redeveloper or municipal candidate or officeholder or mﬁﬁicipal or county party commiitee or “PAC”

“referenced in this ordinance may. cure a violation of Section 1 of this Act, if, within 30 days after the date

on which the applicable ELEC report is published, the redeveloper notifies the Municipal Council in writing
and seeks and receives reimbursement of a contribution from the recipient of such contribution. ’

SECTION 6- PENALTY

(@) It shall be a breach of the terms of the Jersey City redev/élopmer_xf agreement for aredeveloper to: (i) make
- -or solicit a contribution in violation of this ordinance; (it) knowingly conceal or misrepresent a contribution
given or received; (iii) make or solicit contributioss through intermediaries for the purpose of concealing or

misrepresenting the source of the contribution; (iv) make or solicit any contribution on the condition or with

* -the agreement that it will be contributed to a candidate; candidate committee or joint candidates committee .
- of any candidate-for elective municipal office in Jersey City, or a holder of public office having ultimate

responsibility for arranging, entering into, or approving the redevelopment agreement, or forappointing those
who enter into the agreement on behalf of the City of Jersey City, or any Jersey City or Hudson County

~ political committee or political party committee, or any “PAC”; (v) engage or employ a lobbyist or consultant’ ) v'

' . with the intent or understanding that such lobbyist or consultant would make or solicit any contribution;
~.which if made or solicited by the redeveloper itself, would subject that entity to the resttictions of this

Ordinance; (vi) fund contributions made by third parties, including consultants, attorneys, family members,

- and employees; (vii) engage in any exchange of contributions to circumvent the intent of this ordinance; or

(viii) directly or indirectly, through or by any other person or means, do any act which would subjéct that .
entity to the restrictions of this Ordinance.” . I ’

(b) Furthermore, any redeveloperwho violates (a) ii-viii shall be disqualified from eligibility for future Jersey
City redevelopment agreernents for a period of four calendar years from the daté of the violation. o

' SECTION 7- SEVERABILITY

- . v
If any provision of this Ordinance, or the application of any such provision to any person or circumstances,
shall be held invalid, the remainder of this Ordinance to the extent it can be given effect, or the application
of such provision o persons or circumstances other thanthpse to which it is held invalid shall not be affected
thereby, and to this extent the provisions of this Ordinance are severable. The drafters of this Ordinance, the
persons signing the petition in support of this Ordinance, and the persons who cast votes in favor of the
Ordinance, declare that.they would have. supported the Ordinance and &ch section, subsection, sentence,
clause, phrase, or provision or application thereof, irrespective of the fact that any one or more other sections,
subsections, sentences, clauses, phrases, or provisions or applications thereof may be held invalid.
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SECTION 8- REPEALER

T Al ordmances Or parts ¢ of ordmances whlch are mconsnstent with any provnslons of tlus Ordmance are hereby
repealed as to the extent of such mconsnstencl&s

SECTION 9- EFFECTIVE DATE

" This Ordmance shall become eﬁ'ecnve twenty (20) days followmg the f nal adoptlon thereof by the
Mumclpal Council of the City of Jersey City.

APPROVED

APPROVED Avt-‘ ¢ Al

E\g 7~ Buslne Adninlslrator —

Corporal

Certification Required O
Not Requlred O
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Ordlnance of the Clty of ]ersey Clty, N J
ORDINANCE NO.__ - Ord. 09-096° :
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TITLE: : ]
‘Redevelopment Pay-to Play Reform Ordinance.

' e N RECORD OF COUNCIL VOTE ON INTRODUCTION “AG T2 -0 ] -
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Daté: SEP
APPROVED: .
J&;aar’n:y/ Healy, Mayor
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. Date .

SEP 1 0 2009

Date to Mayor




CERTIFICATION OF COMPLIANCE WITH THE CITY OF JERSEY CITY
-~ CONTRACTOR PAY-TO-PLAY REF ORM ORDINAN CE 08-128 ADOPTED
» ON SEPTEMBER 3,2008

.’PART I- Vendor Afﬁrmatlon o

i The under31 gned bemg authonzed and knowledgeable ofthe clrcumstances, does hereby certify that

- contnbutlons n the **one-year period preceding » : (date City Council
“awards contract) that would be deemed to be violations of Section One of the City of Jersey City’s

~ Contractor Pay-to-Play Reform Ordinance 08-128 (attached hereto) and that would bar the award
- of this contract. I further certify that during the term of the contract

- 128. .

= PART - Sigﬁature and Attestation' :

The under51gned 1s fully aware that ifI have mlsrepresented n whole or part this afﬁrmatlon and )
certification, 1 and/or the busmess entlty, wﬂl be hab]e for any penalty permltted under law.

' Name of Busmess Entlty

'-Signed o _ _ Title: _ .'

-Pﬁnt Name __ o - Date:

Subscribed and sworn before me L R
this -day of .2 . . : ' (Affiant)
My Commission expires: E S ‘ g

 (Print name & title of affiant)  (Corporatc Seal)

. **Pursuant to Seetion 2 of Ordinance 08-128, no contributions or solicitation of
‘contributions made prior to the effective date Ordinance 08-128 (September 23, 2008)
shall be deemed to be a violation of the Ordinance.

L

G:\WPDOCSURENE\Pay to Play\Pay-to-Play Certification following Ord. 08-128.wpd

(name of business ent:lty) has not made any reportable

(name of busmess entlty) will not make any reportable contnbutlons n v1olat10n of Ordlnance 08- o
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"~ ORDINANCE
. JERSEY CITY, NJ.

" COUNCIL AS A WHOLE ‘ : :
.- offered and moved adoption of the following ordinance;

TNE: -

CITY ORDINANCE  08- 128

: Ahfordihénce establishing that a Businiess Entity which makes political
contributions to municipal candidates -and municipal and county: .
* political parties in excess of certain thresholds.shalt be limited in its
. ability to receive public .contracts from the City of Jersey City
"(CONTRACTOR PAY-TO-PLAY REFORM ORDINANCE) .~~~ '

’

The Municipal Council i‘o_f the City of Jersey City.does héreby Qrdai'n: ’

N WHEREAS, lérge political contribﬁtions from those seekirig or performing contracts with a

municipality raise reasonable concerns on-thie part of taxpayers and residents as to their trust

-in government and its business practices; and

WHEREAS,_ purSuaﬁt to,N.J;S.A. 40:48-2, a n{unicipality is authoijized. to adopt such ordinances,

regulations, rules.and by-laws as necessary and proper for good ’gngmment, as well as the public

health, safety and welfare; -and

. WHEREAS, pursuant to P.1.2005, C.271 (codified ‘at N.1.S.A. 40A:11-51) a municipality is
- . authorized to adopt by ordinance, measures limiting the awarding of public contracts to business

* entities that have made potitical contributions, and limiting the contributions that the recipient

of such a contract can make during the term of a contract; and .

WHEREAS, in the interest of .go‘bd gbve_mrhent, the people and the government of the City of
Jersey City desire to establish a policy that will avoid the perception of improper influence in

- .public contracting and localt elections;

" NOW, THEREFORE, BE IT RESOLVED, it shall be the policy of the City of Jersey City to create

'such-a regulation which states that a Business Entity which rhakes potitical contributions to
municipal candidates and municipal and county politicat parties in excess of certain thresholds .
shall be limited in its ability to receive public contracts from the City of Jersey City; and '

* BE IT ORDAINED by the City of Jersey City, in the County of 'HUds-dn, "and State of New Jersey,
as follows: S o ' L : P

DEFINITIONS
As used in this ordinance:

+ (a) “Campaign” Committee” means (i) every candidate for City of Jersey City elective
municipal office; (ii) every candidate committee established by or for the benefit of a
candidate for City of Jersey City elective municipal office; (iii) every joint candidate
committee established in whole or in part by or for the benefit of a candidate for Cfty of
Jersey City elective municipal office; (iv) every political party committee of the City of
Jersey City; (v) every political party committee of the County of Hudson; and (vi) every
political committee, continuing political committee, or other form of association or
organization that regularly engages in the support of eandidates for the City of Jersey. City
municipal or Hudson county elective offices or City of Jersey City municipal or Hudson-
tounty political parties or political party committees,. The terms in the foregoing

- paragraph have the meaning prescribed in N.J.A.C. 19:25-1.7, ' '



L

“Contribution” has the meaning prescribed in N.J.A.C. 19:25:1.7. By way.of illustration, arid

- not limitation, this definition includes pledges, loans; and in-kind contributions.

(©)

(@

" a firm; corporation; professional corporation; partnership; limited tiability company; ..

A “contract for professional or extraordinary services” means all contracts for “professional

. services” and “extraordinary unspecifiable services” as such term is used in N.J.S.A. 40A:11-5

For purposes bf_ this Ordinance, a “Business Entity” whose contributions are regulated by this -
ordinance means: (i} an individual including the individual's spouse, ana'any.childlthildren; L)

‘organization; association; and any other manner and kind of business entity; (1ii) any person who

" owns 10% or more of the equity or ownership or income interests in a person or entity as defined

"in sections (i) and (ii) above and their spouses and child/children; (iv) all partners or officers of
such an entity, in the aggregate, and their spouses and child/children; (v) any person,

" subcontractor, subsidiary, corporation, firm, partnership, limitgd liability company, 'qrganization :

or. association whio has received or indefeasibly acquired the right to- recéive, from a person

‘described in $ubparagrqph (i) above, more than $100,000.00-in compensation or income of any - '
kind (incliding, by- way -of illustration, and not timitation: wages, salaries, sums_paid ‘to

" independent contractors, benefits, dividends, profit-sharing, pension contributions, deferred

“contributions; stock, stock options or gifts), in any twelve (12) month period prior to the award

o of, or during the term of,a contract subject to this ordinance; and (vi) all persons who are an
“"affiliate” of a Business Entity as defined in sections (@), (i) and (v) above, as such term is used
’ ’ . . . ) - - - H

in 11.U.5.C. 101Q2). =

" SECTION 1 - PROHIBITION,ON AWARDING PUBLIC CONTRACTS TO CERTAIN CONTRIBUTORS

(e)

"~ relations, lobbying, parking garage management or other consulting and/or management service =~

To the extent that it is not inconsistent with state or federal law, the City of Jerséy.City and any
of its departments, instrumentalities or purchasing agents shialt not enter into any agreement or .
otherwise contract to procure “professional services” as such term is defined at N.J.S.A. 40A:11-
2(6) and used at N_J.S.A. 40A:11 -5(1)(a)(i) and/or banking, insurance of other consulting service -
(hereinafter "Professional Services"); nor “extraordinary unspecified services" as such term is
‘defined at N.J.S.A. 40A:1 1-2(7) and used at N.J.S:A. 40A:11-5(1)(a)(ii) and/or media, public

(hereinafter "Extraordinary Unspecified Services") from any Business Enti ty if such Business l-fntity

h has -solicited or made any Contribution to (i}, a candidate, candidate committee or joint

candidates committee of any candidate for elective municipat office in Jersey City or a holder

. of public office having ultimate responsibility for the award of a contract, or-(ii) to any Jersey
* City or Hudson County political committee or political party committee, or (jii) to any continuing -

political committee or politit:al action cbmmit_tée that regutarly engages in the support of Jersey
City municipal or Hudsen County elections and/or Jersey City municipal or Hudson County -

- candidates, candidate c_ommittees, Jjoint (_iandidate committees, politicat committees, political

f)

parties, political party committees, (hereinafter "PAC"), in excess of the thresholds specifiedin . -
subsection (3) within one calendar year»i_mmediately.preceding the date of the ‘contract or
agreement. AR o

No Business Entity who sﬁbmits a proposal for, é_nters- into negotiations for, or agrees to a'ny

. contract or agreement with the City of Jersey City or any of its departments or instrumentalities,

for the rendition of Professional Services or Extraordinary Unspecified Services shall knowingty
solicit or make any Contribution, to (i) a candidate, candidate committee or joint candidates

" - committee of any candidate for elective municipal office in Jersey City, or a holder of public

(2)

office having ultimate responsibility for the award of a contract, or {ii) to any Jersey City or
Hudson County politicgl committee or political party committee, or (jil) any PAC bétiveen the
time of first communication between ‘that ‘Business Entity. and the municipality regarding a
specific agreement for Professional Services or Extraordinary Unspecified Services, and the later
of the termination of negotiations or 'rejection of any proposal, or the completion of the
performance or specified time period of that contract or agreement. :

The monetary thresholds of this Ordinance are: (i) a maximum of $300 pér calendar year each
for'any purpose to any candidate or candidate committee for mayor or governing body, or $500
per catendar year to any joint'cand?aate,s committee for mayor or governing body, or $300 per

calendar year to a political committee or political party committee of the City of Jersey City;

(ii) $500 maximum per calendar year to a Hudson County political committee or political party *

committee; and (i) $500 maximum per calendar year to any PAC. However, for each Business
Entity party to a contract for Professional or Extraordinary Unspecified Services as defined in -
subparagraph (a), or engaged in negotiations for a contract defined in subparagraph (a), when
such Business Entity’s Contribution is aggregated with all “persons” defined in subparagraph (d)
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" . Anordinance establishing that a Business Entity which makes pofitical contributions to municipal candidates
and municipal and county politicat parties in excess of certain thresholds shall be limited in its ability toreceive
Ppublic contracts from the City of Jérsey City (CONTRACTOR PAY-TO-PLAY REFORM ORDINANCE) E .

of “Definitions” above, by virtue of their affiliation to that Business Entity party, a maximum of
- $2,500 toalt City of Jersey City candidates, candidate committees, joint candidate committees, -
-and holders of public office havirig ultimate responsibility for the award of a contract, all City.
of Jersey City or.Hudson County political committees and political party committees as described ,
herein combined, without violating subsection (a) of this section.” = - - o

{h) For purposes of this section, the office that is considered to have ultimate responsibility for the
" award of the contract shall be (i) the City of Jersey City Mayor or Goveming body, if the contract
fequires approval or appropriation from the Mayor or Governing body, or (i) the Mayor of the City
~ of Jersey City, if the contract requires- approvat of the Mayor, or if a public officer who is
. responsible for the award of a contract is appointed by the Mayor. - B

(i) Rules regarding subcontractors. No person may be awarded a subcontract to perform under a

* contract subject to this Ordinance, if the subcontractor would be disquatified by paragraph (a)

from receiving.the contract at the time that the subcontract isawarded. Nor may any person who -
would be disquatified by paragraph (a) from receiving the contract perform substantially all of

_obligations descn'bed}ir_)_a contract for professional or. extraordinary services that s subject to this L

ordinance. ) ’ ] ‘
SECTION 2 - CONTRIBUTIONS MADE PRIOR TO THE EFFECTIVE DATE

‘ _shal't be qeemed ta give rise to a violation of t_his Ordinance.

SECTION 3 - CONTRACT RENEWAL

No Cohtr,ibuﬁoﬁ or solicitation of contributions made prior to the effective date-of this Ordinancé L

' No <':onvt,r-act" subject to this ordinance may' be renewed, extended, or maierial[y modified untess the ;
- resulting renewal, extension, or modification would be allowable under the provisions of this
~-‘ordinance if it-were an initial contract. S

~ SECTION 4 - CONTRIBUTION STATEMENT BY BUSINESS ENTITY

() Prior to awarding any contract or agreement to procure. Professional Services” or Extraordinary
- Unspecified Sesvices™ from any Business Entity, the City of Jersey City or its purchasing agents and
~departments, as the Casemay be, shall receive a sworn statement from said Business Entity which

s the intended recipient of said contract that he/she/ithas not made a Contribution in violation -
of Section 1 of this Ordinance. The City of Jersey City, its purchasing agents and departments shall
‘be responsible for informing the City Council that the aforementioned sworn statement has been
received and that the Business Entity is ot in violation of this ordinance, prior to awarding the

contract or agreement. '

(k) A Business Entity shail have a continuing duty to report to the City of Jersey City any Contributions '
.- that constitute a violation of this act that are made during the negotiation, proposal process or .
_ the duration of a contract. The City of Jersey City, its purchasing agents and departments shall
' . beresponsible for infdnnin_g the governing body within ten (10) business days after receipt of said
' - report from the Business Entity, or at the next City Council meeting following receipt of said
report from the Buisiness Entity, or whichever comes first. - . ’ '

() The certification required under this subsection shall be made prior to entry into the contract or
agreement with the City of Jessey City, or prior to the provision of services or goods, as the case -
. may be, and shall be in addition to any other certifications that may be required by any other -
" provision of faw. : IR o ' :

SECTION 5 - RETURN OF EXCESS CONTRIBUTIONS

A Business Entity thatis a pérty to a contract for Professional Services or Extraordinary Unspecified
Services may cure a violation of Section 1 of this Ordinance, if, within 30 days after the date on

which the applicable ELEC report is pubtished, said Business Entity notifies the municipality in writing .
‘and seeks and receives reimbursement of the Contribution from the recipient of such Contribution.

SECTION 6 - EXEMPTIONS

The contribution limitations prior to entering intg a contract in Section 1(a) do not apply to contracts -
which (i) are awarded to the lowest responsible bidder after public advertising for bids and bidding
therefor within the meaning of N.J.S.A. 40A:1 1-4, or (ii) are awarded in the case of emergency under
N.J.S5.A. 40A:11-6. There is no exemption for contracts awarded pursuant to a "Fair and Open
Process™ under N.J.S.A_ 19:44A-20 et seq. . : : :
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An ordihange'establishlng thata Business Entity which makes political contributions to municipal candidates -
and municipal and county political parties in excess of certain thresholds shall bé fimited in its ability to
- receive public contracts from the City of Jersey Gity (CONTRACTOR PAY-TO-PLAY REFORM ORDINANCE) ’

SECTION7 - PENALTY - : ' o .

" (m). - Itshall be a material breach of the terms of' a City of Jersey Cfty agreement or contract

. for Professional Services or Extraordinary Unspecified Services when a Business Entity that is a
party to such agreement or contract has: (i) made or solicited'a Contribution in violation of this
- Ordinance; (ii) knowingly concealed or misrepresented a Contribution given or received; (iii) made
- or soticited Contributions through intermediaries for the purpose of concealing or misrepresenting
' the source of the Contribution; (iv) made or solicited any Contribution on the condition or with -
the agreement that it will be re-contributed to a candidate, candidate committee. or joint - .
candidates committee of any candidate for elective municipal office in Jersey City, or a holder
of public office having ultimate responsibility for the award of a contract, or any Jersey-City or
. Hudson County political committee or political -party committee, or any PAC: (v) éngaged or
employed a lobbyist or consultant with the intent: or understanding that such lobbyist or
consultant would make or soticit any Contribution, which if made or solicited by the professional
Business Entity itself, would subject that entity to the restrictions of this Ordinance; (vi) funded
contributions' made by third parties, including consultants, attomeys, family members, and
employees; (vii) engaged in any exchange of Contributions to circumvent the intent of this
_Ordinance; or (viii) directly or indirectly, through or by any other person or means, done any act
" which if done directly would subject that entity to the restrictions of this Ordinance. -

" (n) ,Furthénndre, émy, Business Entity that violates Section 7 {a) (i-viii). shall be disqualified from -

’ SECTION 8 - CITIZENS PRIVATE RIGHT OF ACTION

eligibility for future City of Jersey City contracts for a period of four (4) calendar years from the
" date of the violation. - T o :

(0) Any person who knowingly, purposely, or recklessly violates any provision of this ordinance, or"
.. who conspires with another person to violate any provision of this ordinance, or who, with the
. purpose of promoting or faciliiating a violation of this ordinance, solicits another person to
" . commit it, or aids or agrees, or attempts to aid another person in planning or committing it; shall
be subject to punishment including fines and/or imprisonment as fixed by law for violations of the
ordinances of the City of Jersey City. ' : :

v

) In addition to any rights thét were heretofore available, or which may hereafter be-available,'fo

- citizens, taxpayers, or associations, to challenge violatioris of this ordinance, every person aggrieved

by a violation of the ordinance, or any taxpayer or resident of the City of Jersey City has the right,
consistent with the Rules of Court, to file charges in a court of competent jurisdiction, and/or to

" pursue a civil action for a violation of this ordinance in a court of competent jurisdiction, and to seek

and obtain declaratory, injunctive, or other legal or equitable relief, inctuding but not limited to,
attorneys fees and costs, arising from or related to a viotation of this ordinance. . ’ ’

SECTION 9 - SEVERABILITY

If any provision of this Ordinance, or the application of any such pijovision' to any person or

.circumstances, shalt be held invalid, thie remainder of this Ordinance to the extent it can be given

effect, or the application of such provision to persons or circumstances other than those to which it
is held invalid shalt not be affected thereby; and to this extent the provisions of this Ordinance are
severable. The drafters of this Ordinarce, the persons signing the petition n support of this
Ordinance, and the persons who cast votes in.favor of the Ordinance, declare that they would have »

-supported the Ordinance and each section, subsection, sentence, clause, phrase, or provision or

application thereof, irrespective of the fact that. any ‘one or more other sections, subsections,

. sentences, clauses, phrases, or provisions or applications thereof may be held invalid.

SE

COMMITTEE OF PETITIONERS pursuant to N.J.S.A. 40:69A-186

James Carroll, 44 Terrace, Jersey City, New Jersey 07307
Steven Fulop, 76 Essex Street, Jersey City, N_J. 07302
Daniel Levin, 228 ¥ Third Street, Jersey City, NJ 07302
Aaron Morrill, 209 Washington Street, Jersey City,-N.J. 07302
Shelly Skinner, 286 Pavonia, Jersey City, N.J. 07302

CTION 10 - REPEALER

All ordinances or parts of ordinances which are inconsistent with any provisions of this Ordinance are
hereby repealed as to the extent of such inconsistencies. S :



Conﬁr_nﬁa‘ﬁonoféiiyOrdnanoe‘- 08 -128 N , page 5 .
. An ordinance establishing that a Business Entity which shakes poitical contributions to municipal candidates and
-~ municipal and county pofitical parties in éxcess of certain threshiolds shall be limited in its ability to receive public
contracts from the City of Jersey Gity (CONTRACT OR PAY-TO-PLAY REFORM ORDINANCE) - ) -

" SECTION 11 - INDEXING . . N
The monetary thresholds of “Définitions Section (d) and Section 1(c) of this ordinance shall be:
increased_effective March 1 of each calendar year by the percentage increase, in- the prior .

- calendar year, of the consumer: price index for all urban consumers (CPI-U) for the New York- -
Northern New. Jersey-Long Island region, rounded to the nearest $10.00. The Clerk of the City of
- “Jersey City shall, by no tater than April 1 of each catendar year, prepare and publish the revised
‘thresholds on the official municipal website and in an official municipat newspaper. ,
SECTION 12 - EFFECTIVE DATE, : T
" This Ordinance shall bécome effective twenty (20) days following the final adoption thereof by the
- Municipal Council of the City of Jersey City and shall be publish_ed as required by law. :

' APPROVED AS TO LEGAL FOR;M o APPROVED:

APPROVED:

Corporation Counsel ) Business Administrator

Certification Required DO
Not Reql._xired ) Ru|
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APPROVED:

Woacons l@aq

Mariano Vega, Jr., Council P, d’

Adopted on second and final reading after hearing on

" Thisisto oemfy that the toregomg Ordinance was adopted y
the Municipal Councal at its meeting on SEP 3 200.

At~ Date: SEP 0 3 2008
K R#n Byme, City Clerk ' .
: : APPROVED
"Amen-dmenl(s): ) ——%jé%
Date__ é(z%L
SEP 0 4 2006

. Date to Mayor




BUSINESS ENTITY DISCLOSURE CERTIFICATION
FOR NON-FAIR AND OPEN CONTRACTS
Required Pursuant To N.J.S.A. 19:44A-20.8
CITY OF JERSEY CITY

Part I — Vendor Affirmation

The undersigned, being authorized and knowledgeable of the citcumstances, does hereby certify that the <name of business
entity> has not made and will not make any reportable contributions pursuant to N.J.S.A. 19:44A-1 et seq. that, pursuant to
P.L. 2004, c. 19 would bar the award of this contract in the one year petiod preceding (date of award scheduled for approval of the
contract by the governing body) to any of the following named candidate committee, joint candidates committee; or political
party committee representing the elected officials of the <name of entity of elected officials> as defined pursuant to N.J.S.A.
19:44A-3(p), (q) and (x).

Steven Fulop 2021 Mira Ptinz-Arey for Council
Friends of Amy DeGise Friends of Richard Boggiano
Friends of Joyce Watterman Friends of Yousef ]J. Saleh
Friends of Daniel Rivera Solomon for Council 2021
Ridley for Council Friends of Frank Gilmore

Part IT — Ownership Disclosure Certification

O certify that the list below contains the names and home addresses of all owners holding 10% or more of the issued
and outstanding stock of the undersigned.

Check the box that reptesents the type of business entity:

DPartnership ] Corporation Csole Proprietorship O Subchapter S Corporation

CiLimited Partnership [ Limited Liability Corporation [ Limited Liability Partnership
Name of Stock or Shareholder Home Address

Part 3 — Signature and Attestation:

The undersigned is fully awate that if I have misrepresented in whole or part this affirmation and certification, I
and/or the business entity, will be liable for any penalty permitted under law.
Name of Business Entity:

Signature of Affiant: Title:
Printed Name of Affiant : Date:
Subsctibed and sworn before me this __ day of

2

(Witnessed or attested by)
My Commission expires:

(Seal)




BUSINESS ENTITY DISCLOSURE CERTIFICATION
FOR NON-FAIR AND OPEN CONTRACTS
Required Pursuant To N.J.S.A. 19:44A-20.8
< NAME OF CONTRACTING AGENCY >

The following is statutory text related to the tertns and citations used in the Business Entity Disclosure
Certification form.

“Local Unit Pay-To-Play Law” (P.L. 2004, c.19, as amended by P.L. 2005, c.51)

19:44A-20.6 Certain contributions deemed as contributions by business entity.

5. When a business entity is a natural petson, a contribution by that person's spouse or child, residing therewith,
shall be deemed to be a contribution by the business entity. When a business entity is other than a natural person, a
contribution by any petson ot other business entity having an interest therein shall be deemed to be a contribution
by the business entity.

19:44A-20.7 Definitions relative to certain campaign contributions.

6. As used in sections 2 through 12 of this act:

“business entity" means any natural ot legal person, business corporation, professional services corporation, limited
liability company, pattnership, limited partnership, business trust, association or any other legal commercial entity
otganized under the laws of this State or of any other state or foreign jurisdiction;

“interest" means the ownership ot control of more than 10% of the profits or assets of a business entity or 10% of
the stock in the case of a business entity that is a corporation for profit, as appropriate;

Temporary and Executing

12. Nothing contained in this act shall be construed as affecting the eligibility of any business entity to perform a
public contract because that entity made a conttibution to any committee during the one-year period immediately
preceding the effective date of this act.

et ot o Pt it o ot Pt Pt o o o o o o o ot o ot P

The New Jetsey Campaign Contributions and Expenditures Reporting Act (N.]J.S.A. 19:44A-1 et seq.)

19:44A-3 Definitions. In pertinent part...

p- The term "political party committee”" means the State committee of a political party, as organized pursuant to
R.S.19:5-4, any county committee of a political party, as organized pursuant to R.S.19:5-3, or any municipal
committee of a political party, as organized pursuant to R.5.19:5-2.

q. The term "candidate committee" means a committee established pursuant to subsection a. of section 9 of
P.1.1973, c.83 (C.19:44A-9) for the purpose of receiving contributions and making expenditures.

t. the term "joint candidates committee” means a committee established pursuant to subsection a. of section 9 of
P.L.1973, c.83 (C.19:44A-9) by at least two candidates for the same elective public offices in the same election in a
legislative district, county, municipality or school district, but not more candidates than the total number of the same
elective public offices to be filled in that election, for the purpose of receiving contributions and making
expenditures. For the purpose of this subsection: ...; the offices of member of the board of chosen freeholders
and county executive shall be deemed to be the same elective public offices in a county; and the offices of mayor
and member of the municipal governing body shall be deemed to be the same elective public offices in a
municipality.

19:44A-8 and 16 Contributions, expenditures, reports, requirements,

While the provisions of this section are to0 exctensive to reprint here, the following is deemed to be the pertinent part affecting amounts of
contributions:

“The $300 limit established in this subsection shall remain as stated in this subsection without further adjustment by
the commission in the manner prescribed by section 22 of P.L.1993, c.65 (C.19:44A-7.2)



- (. 271 POLITICAL CONTRIBUTION DISCLOSURE FORM

Public Agency Instructions

This page provides guidance to public agencies entering into contracts with business entities that
are required to file Political Contribution Disclosure forms with the agency. It is not intended

. to be provided to contractors. What follows are instructions on the use of form local units can
provide to contractors that are required to disclose political contributions pursuant to N.J.S.A.
19:44A-20.26 (P.L. 2005, c. 271, s.2). Additional information on the process is available in

Local Finance Notice 2006-1 (www.nj.gov/dca/lgs/Ifns/Ifnmenu.shtml).

1. The disclosure is required for all contracts in excess of $17,500 that are not awarded pursuant to
a “fair and open” process (N.J.S.A. 19:44A-20.7).

2. Due to the potential length of some contractor submissions, the public agency should consider
allowing data to be submitted in electronic form (i.e., spreadsheet, pdf file, etc.). Submissions
must be kept with the contract documents or in an appropriate computer file and be available for
public access. The form is worded to accept this alternate submission. The text should be
amended if electronic submission will not be allowed.

3. The submission must be received from the contractor and on file at least 10 days prior to award
of the contract. Resolutions of award should reflect that the disclosure has been received and is
on file.-

4. The contractor must disclose contributions made to candidate and party committees covering a
wide range of public agencies, including all public agencies that have elected officials in the
county of the public agency, state legislative positions, and various state entities. The Division of
Local Government Services recommends that contractors be provided a list of the affected
agencies. This will assist contractors in determining the campaign and political committees of the
officials and candidates affected by the disclosure.

a. The Division has prepared model disclosure forms forveach county. They can be
.downloaded from the “County PCD Forms” link on the Pay-to-Play web site at
www.nj.gov/dca/lgs/p2p. They will be updated from time-to-time as necessary.

b. A public agency using these forms should edit them to properly reflect the correct
legislative district(s). As the forms are county-based, they list all legislative districts in
each county. Districts that do not represent the public agency should be removed
from the lists. ‘

¢. Some contractors may f{ind it easier to provide a single list that covers all contributions,
regardless of the county. These submissions are appropriate and should be accepted.

d. The form may be used “as-is”, subject to edits as described herein.

The “Contractor Instructions” sheet is intended to be provided with the form. It is
recommended that the Instructions and the form be printed on the same piece of paper.
The form notes that the Instructions are printed on the back of the form; where that is not
the case, the text should be edited accordingly.

f.  The form is 2 Word document and can be edited to meet local needs, and posted for
- download on web sites, used as an e-mail attachment, or provided as a printed document.

5. Itis recommended that the contractor also complete a “Stockholder Disclosure Certification.”
This will assist the local unit in its obligation to ensure that contractor did not make any
prohibited contributions to the committees listed on the Business Entity Disclosure Certification
in the 12 months prior to the contract. (See Local Finance Notice 2006-7 for additional
information on this obligation) A sample Certification form is part of this package and the
instruction to complete it is included in the Contractor Instructions. NOTE: This section is not
applicable to Boards of Education.



C. 271 POLITICAL CONTRIBUTION DISCLOSURE FORM

Contractor Instructions

Business entities (contractors) receiving contracts from a public agency that are NOT awarded pursuant to
a “fair and open” process (defined at N.J.S.A. 19:44A-20.7) are subject to the provisions of P.L. 2005, c.
271, 5.2 (N.J.S.A. 19:44A-20.26). This law provides that 10 days prior to the award of such a contract, the
contractor shall disclose contributions to:

e any State, county, or municipal committee of a political party

e any legislative leadership committee”

e any continuing political committee (a.k.a., political action committee)

e any candidate committee of a candidate for, or holder of, an electlve office:

o of the public entity awarding the contract

of that county in which that public entity is located ~
of another public entity within that county
or of a legislative district in which that public entity is located or, when the .
public entity is a county, of any legislative district which includes all or part
of the county
The disclosure must list reportable contributions to any of the committees that exceed $300 per election
cycle that were made during the 12 months prior to award of the contract. See N.J.S.A. S.A. 19:44A-8 and
19:44A-16 for more details on reportable contributions.

0O 0O

N.J.S.A. 19:44A-20.26 itemizes the parties from whom contributions must be disclosed when a business
entity is not a natural person. This includes the following:

e individuals with an “interest” ownership or control of more than 10% of the profits or assets
of a business entity or 10% of the stock in the case of a business entity that is a corporation
for profit

¢ all principals, partners, officers, or directors of the busmess entity or their spouses

e any subsidiaries directly or indirectly controlled by the business entity

o IRS Code Section 527 New Jersey based organizations, directly or indirectly controlled by
the business entity and filing as continuing political committees, (PACs).

When the business entity is a natural person, “a contribution by that person’s spouse or child, residing
therewith, shall be deemed to be a contribution by the business entity.” [N.J.S.A. 19 44A-20.26(b)] The
contributor must be listed on the disclosure.

Any business entity that fails to comply with the disclosure provisions shall be subject to a fine imposed
by ELEC in an amount to be determined by the Commission which may be based upon the amount that
the business entity failed to report.

The enclosed list of agencies is provided to assist the contractor in identifying those public agencies whose
elected official and/or candidate campaign committees are affected by the disclosure requirement. It is the
contractor’s responsibility to identify the specific committees to which contributions may have been made
and need to be disclosed. The disclosed information may exceed the minimum requirement.

The enclosed form, a content-consistent facsimile, or an electronic data file containing the required details
(along with a signed cover sheet) may be used as the contractor s submission and is disclosable to the
public under the Open Public Records Act.

The contractor must also complete the attached Stockholder Disclosure Certification. This will assist the
agency in meeting its obligations under the law NOTE: This section does not apply to Board of
"Education contracts.

"N.LS.A. 19:44A-3(s): “The term "legislative leadership committee" means a committee established, authorized to
be established, or designated by the Presiderit of the Senate, the Minority Leader of the Senate, the Speaker of the
General Assembly or the Minority Leader of the General Assembly pursuant to section 16 of P.L.1993, ¢.65
(C.19:44A-10.1) for the purpose of receiving contributions and making expenditures.”
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Required Pursuant To N.J.S.A. 19:44A-20.26

This form or its permitted facsimile must be submitted to the local unit
no-later than 10 days prior to the award of the contract.

Part I - Vendor Information

Vendor Name: |
Address: |
City: | | State: | Zip:

The undersigned being authorized to certify, hereby certifies that the submission provided herein represents
compliance with the provisions of N.J.S.A. 19:44A-20.26 and as represented by the Instructions accompanying this
form. ‘

Signature Printed Name Title

Part Il —- Contribufion Disclosure

Disclosure requirement: Pursuant to N.J.S.A. 19:44A-20.26 this disclosure must include all reportable
political contributions (more than $300 per election cycle) over the 12 months prior to submission to the
committees of the government entities listed on the form provided by the local unit.

[] Check here if disclosure is provided in electronic form.

Contributor Name Recipient Name Date Dollar Amount

$

[] Check here if the information is continued on subsequent page(s)



Continuation Page

C. 271 POLITICAL CONTRIBUTION DISCLOSURE FORM

Page  of

Vendor Name:

Required Pursuant To N.J.S.A. 19:44A-20.26

Contributor Name

Recipient Name

Date

Dollar Amount

$

[ ] Check here if the information is continued on subsequent page(s)
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March 7, 2006

Contact Information

Director's Office
V. 609.292.6613
F. 609.292.9073

Local Government Research

V. 609.292.6110
F. 609.292.9073

Financial Regulation
and Assistance

V. 609.292.4806
F. 609.984.7388

Local Finance Board
V. 609.292.0479
F. 609.633.6243

Local Management Services
V. 609.292.7842
F. 609.633.6243

Authority Regulation
V. 609.984.0132
F. 609.984.7388

Mail and Delivery
101 South Broad St.
PO Box 803
Trenton, New Jersey
08625-0803
Web: www.nj.gov/dcallgs
E-mail: dlgs@'dca.state.ni.us

Susan Jagobucei
Director

Susan Bass Levin
Commissioner

Jon 5. Corzine
Govemor

 Distribution

Municipal and Freeholder Clerks
= Authority Executive Directops_i :

=Fire District Commissioners
“’Local Procurement Officials

Pay-to-Play Laws Update
| March 2006

Since Chapters 19 (2004) and 271 (2005) took effect in early January 2006, the
Division of Local Government Services has continued to work with public
agencies' implementing the laws. This Local Finance Notice supplements
previous Notices and provides additional information and guidance to assist
public agencies to comply with the laws. '

The Notice covers four subjects:
A. Political Contribution Disclosures (Chapter 271)
B. Public Exigencies (Chapter 19)
C. Clarifications (both laws)
D. Frequently Asked Questions (Chapter 19)

Local officials with responsibility for public contracting and their legal counsel
should carefully review this material. The Division is providing guidance and
all material should be reviewed, paying careful attention to its applicability to
local circumstances. Public agencies should consult with legal counsel on
action the agency takes, including but not limited to the preparation and
completion of forms.

Over the next few months Division staff will be delivering Pay-to-Play
presentations throughout the State. The schedule and contact information for
these presentations is posted on the Division’s Pay-to-Play website, along with
all other pay-to-play documents at www.nj.gov/dca/lgs/p2p.

The Division will continue to address new issues and provide periodic
guidance as necessary. The Frequently Asked Questions section of the website
will be updated regularly.

Local officials with questions are urged to review the Local Finance Notices
and Frequently Asked Questions sections of the website. Questions can be
sent via e-mail to lpcl@dca.state.nj.us.

Finally, the Division has received many requests from local officials for
sample fair and open “Request for Proposals/Qualifications” documents. To
assist local officials in exchanging information, officials interested in "sharing”

! For the purpose of this Notice, a public agency is any government entity subject to the pay-
to-play laws, as may be applicable to the circumstance. '
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their RFP’s for use by other public agencies can submit them to the Division. The Division will then
post them in the GovConnect Local Procurement Document Library so local procurement officials can
access and download them.”

Documents can be e-mailed (Word format preferred, though we will also post PDF) to
Ipcl@dca.state.nj.us. The Division will not review or endorse any submissions; users must review
documents for applicability and consistency with local procedures and the laws.

A. Political Contribution Disclosure

The Division has developed modet Political Contribution Disclosure (PCD) forms for use by public
agencies (including boards of education) covered by N.J.S.A. 19:44A-20.26 (P.L. 2005, ¢.271, s2).
The material includes instructions to vendors and a PCD form designed to meet statutory requirements.

The Division’s Pay-to-Play website has individual forms for each county listing the names of public
agencies with elected officials affected by the disclosure requirements. The forms also include public
agency and vendor instructions.

The following notes will assist local officials in using the forms:

1. Public Agency Instructions: Officials should carefully review these instructions. It addresses a
range of issues that must be considered when using the forms. It is very important that the user
edit the County List to properly display the public agency’s Legislative District. This will vary
from agency to agency.

2. The Instructions allow submission of PCD forms in electronic form. If allowed by the agency
(and the Division encourages their use if desired by contractors, if only as a space-saving tool),
the cover sheet must be completed, signed, and kept on file. The agency should take care to
properly store the electronic submission in the file (regardless of how submitted, it should be
filed on magnetic media and stored with the contract documents).

3. Users should carefully review all the sample forms and edit them as necessary to ensure they do
not conflict with any local practice, organization structure, or local process. Changes should be
carefully reviewed to ensure they do not compromise the statutory disclosure requirements.

4. County specific forms can be downloaded in MS Word format from the website.

Users who require a dlfferent file format should contact the Division at [pcl@dca. state nj. us.
RTF versions are available upon request.

‘These forms can be used immediately.

Verification of Disclosure

To receive a non-fair and open contract, a contractor must file with the agency a Business Entity
Disclosure Certification (Certification) certifying that the contractor did not make a contribution that
would bar award of the contract, and a Political Contribution Disclosure listing contributions. As both
forms are relevant to pay-to-play compliance, the contracting agent (or other appropriate individual) is
obligated to review the forms to ensure that PCD disclosures are not inconsistent with the Certification.

In other words, the PCD must be reviewed to ensure that no listed contributions were made to the local
party committee or candidate committee during the previous 12 months by individuals barred from

2 Enrollment procedures for the Local Procurement role of GovConnect can be found at www.nj.gov/dca/surveys/ppsurvey.htm
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making reportable contributions. Since the agency has both forms, it has an inherent obligation to
verify that they are consistent.

There is an important difference between the two laws that must be taken into account during this
review. The PCD includes contributors that are not barred from making reportable contributions: i.e.,
a contribution from a partner with less than 10% ownership (or a spouse) must be reported on the PCD,
but the contribution is not barred under Chapter 19 (only someone with 10% ownership or more is
barred from contributing).

It is strongly recommended that recipients of non-fair and open contracts also complete the standard

- Stockholder Disclosure Certification (“Chapter 33,” used in public bidding). This is useful because the
Stockholder form defines interest in the same manner as Chapter 19 and the PCD does not include the
relationship of contributor or percentage of ownership. The Stockholder Disclosure can be checked to
verify if a contributor to a local party committee or candidate committee listed on the PCD would bar
the contractor from receiving the contract.

To summarize, the recommended practice for Political Contribution Disclosures is as follows:

1. Vendors must file a PCD with the agency at least 10 days prior to award of a non-fair and
open contract.

2. Vendors should also file a Stockholder Disclosure Certification with the PCD;

3. The contracting agent (or other appropriate individual) should review the PCD to see if
anyone made contributions to the polltlcal and candidate committees listed on the Business
Entity Disclosure Certification.

4. If any contributions are found, review the Stockholder Disclosure Certification to determine
if the contributor is listed. If the person owns more than 10%, the business is barred from
being awarded the contract and the agency attorney should be consulted on what steps to
take.

B. Public Exigencies and Chapter 19 |

A provision of Chapter 19 at N.J.S.A. 19:44A-20.12 allows the State Treasurer to waive the provisions
of Chapter 19 in cases of a “public exigency.” The procedure is memorialized in an early January
2006 memorandum from the State Treasurer to the Director of the Division of Local Government
Services which continues until it is amended by subsequent action of the Treasurer. The memo can be
viewed under “Public Exigency” on the website. The procedures also apply to county colleges.

- The process addresses two elements: emergencies and “other exigencies.” The procedures follow
below.

1. Emergencies

a. When a contracting unit expenences an emergency that meets the requirements of law, a waiver
of Chapter 19 is automatically granted, as long as the requirements of the Local Public
Contracts Law, specifically N.J.S.A. 40A:11-6 and the rules at N.J.A.C. 5:34-6.1, are met.

b. The first requirement that must be met is there must be an emergenCy that affects the public
health, safety, or welfare which requires the 1mmedlate delivery of goods or performance of
services.




Local Finance Notice 2006-7 ' March 7, 2006 _ Page 4

c. Secondly, the determination of the emergency must be made pursuant to a “chain of command”
of designated local officials which ensures oversight of the decision-making process (N.J.A.C.
5:34-6.1)

d. Within 30 days after the declaration of the emerbgency, the agency must file a report of the
emergency on a form developed by the Director. The Emergency Procurement Report form is
on the Pay-to-Play website.

~e. Contracts stemming from the formal declaration of an emergency by the Governor are
automatically covered under the law and do not require the filing of a report with the Director.

2. Other Public Exigencies

The other public exigency involves a contract for specific goods or services that:
a. Must be provided by a specific vendor; and,

b.. The timing of the procurement does not make compliance with the Chapter 19 fair and open
process practical or possible; and ‘

¢. The procurement is consistent with the intentions of péy—to—play laws.

An example of this would be a procurement where the goods or services are only available from a
single source and either local policy or vendor action prevents or stymies application of the law. In
these cases, the public agency can request approval from the Treasurer.

The procedure requires the agency to file a request for approval of a Public Exigency Waiver of
Chapter 19 with the Director of the Division of Local Government Services. The Director will review
the request and forward a recommendation to the State Treasurer. The Treasurer will review the
request and Director’s recommendation and make a determination which will be sent to the agency.
The form is available on the pay-to-play website.

C. Clarifications

Since the law took affect on January 1, 2006, the Division has consulted with the Division of Law to
resolve a number of implementation issues. While some remain unresolved, the following guidance
may assist local officials in applying the law to local circumstances.

1. Amendments to professional service contracts executed prior to 1/1/06

Modifications to professional service contracts which were originally executed prior to 1/1/06 and now
require action by the governing body trigger adherence to pay-to-play. Given the variety of
circumstances where contract modifications may be necessary (i.e., increases in litigation cost, changes
on a construction project requiring additional engineering work) applying the provisions of a fair and

. open process or non-fair and open process pursuant to local policies may seem perplexing.

Regardless of the circumstances, modifications must be based on a fair and open or non-fair and open
process (see also aggregation procedures below). In most cases, executing a non-fair and open
contract may be the most practical, unless policies adopted by the agency do not allow that alternative.
In those cases, the only alternative is a fair and open procurement, which should include evaluation
criteria which references the value of familiarity with both the contract and the work being done.
While this effort may offset the practicality of the process, the law offers no specific alternative.

The circumstances under which contract modifications are necessary cannot be predicted, particularly
in those cases where public agencies use non-fair and open contracts. In these cases, it is prudent for
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the agency to advise their existing professional services contractors that if they make reportable
contributions after 1/1/06 they may be barred from a contract change or extension. A problem would
arise because a contractor who cannot certify that they have made no reportable contributions in the
previous twelve months is barred from executing a contract amendment under a non-fair and open
process.

In addition, contract amendments initiated by the governing body will now require a contractor to meet
the requirements of submitting a Chapter 271 Political Contribution Disclosure filing as part of that
modification.

An exception to this limitation may occur if there is a bona fide emergency allowing the immediate
award of a modification (see Section B above). :

' 2. Choices of legal newspapers

While State law limits choices and rates of official newspapers, there is often competition for the
service in a given territory. In addition, the practice of some municipalities or laws may provide
individual boards of a single agency (i.¢e., planning and zoning boards, board of health, and governing
body) the authority to choose its own newspaper, within the parameters of State law. Each such
agency can make its own decision on using a fair and open or non-fair and open process.

It is the value of the contract to the entity making the decision, not the public agency as a whole that
drives the contracting process. For example, a Planning Board and Zoning Board, each with statutory
authority to enter into contracts, routinely spend approximately $10,000 a year in legal advertising. In
this case, the decision of each board to choose its newspaper does not involve pay-to-play because
each contract is less than $17,500. At the same time, if the Township Council spends $20,000 a year,
the decision of the Council is subject to pay-to-play procedures. The awards do not involve
aggregating amounts between agencies.

3. Perishable Food'Purchases

A number of public agencies routinely purchase perishable foods from vendors on a periodic quotation
basis (it is an exception to bidding). The non-fair and open process may be the most practical way to
enter into these contracts. In those agencies where governing bodies have decided only to use a fair
and open process, local officials may want to consider the following (or appropriate variations)
procedures:

a. If immediate purchases are necessary, consider the use of the emergency procedure described
above, and continue with quotation practices. Given local circumstances, it may be appropriate
to use the Chapter 271 Political Contribution Disclosure waiver under the “substantially
completed” guidance of the Governor’s Statement upon Signing, while at the same time
diligently pursuing award of fair and open contracts.

b. The Request for Proposals should include the following criteria:

1. Solicit fair and open contracts with a two-year term and allow for a two-year
contract extension.

ii. The contracts should be specified as beingv open-ended, with prices to be solicited
periodically and when goods are needed.

iii. The terms and conditions of those proposals should set appropriate vendor
qualifications.
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iv. The criteria for award of the contract should permit contracts to be awarded to all
bidders that meet all terms and conditions.

-~ ¢. Open-ended contracts can be awarded to all qualified vendors. The contracting agent can
periodically solicit quotations and issue purchase orders as necessary. Political Contribution
Disclosures are required of all vendors awarded contracts.

4. Chapter 271, Section 3 Reporting |

The Division has consulted with the Election Law Enforcement Commission concerning the “Section
3” report required under Chapter 271 (N.J.S.A. 19:44A-20.27). This section requires vendors that
receive more than $50,000 in public contracts to annually report political contributions to ELEC.

ELEC has advised the Division that vendors do not have to file reports until ELEC develops and
adopts rules. Once those rules are adopted, public agencies will be advised of their effect, with further
guidance on the role and responsibilities of public agencies provided at that time. It is likely that these
rules will not go into effect until the end of the year, requiring reporting for 2006 contributions
sometime in 2007. ’ : '

Thus, until then, no action concerning the Section 3 repoi't is required by public agencies. Previously -
issued guidance on advising vendors about the disclosure in contracts can continue to be applied.

5. Confidential Law Enforcement Purchases

A number of counties and local police departments have inquired about purchasing “special equipment
for confidential investigation” that are exempt from public bidding when approved by the Attorney
General (through the Division of Criminal Justice). Applying the public award provisions of Chapter
19 would be contrary to the public policy behind the bidding exception.

The Department of Law and Public Safety is currently working with the State Treasurer to develop
procedures to provide relief for this scenario. A resolution is expected shortly. Agencies with
immediate needs for such equipment should work through their County Prosecutor for specific actions
to take pending resolution of the issue.

6. Contract Amendments, Aggregation and Pay-to-Play

Of ongoing concern to public agencies is how to apply pay-to-play provisions when a contract with a
vendor originally estimated to fall below the $17,500 threshold proves incorrect and the contract needs
to be increased over $17,500. The original guidance recommended that public agencies borrow the

- principles of the “aggregation rules” of N.JLA.C. 5:34-8.2 et seq. This remains in affect and should be
applied in the following manner:

To help public agencies apply the aggregation principle, the following guide can be used as appropriate
to specific agency circumstances (and should include consultation with legal counsel accordingly):

e If the amount of additional work brings the total contract value to less than $20,125
($17,500 plus 15%), the purchasing agent can award the contract as if the award were less
than $17,500. This is based on principles found in the Local Public Contracts Law Rules
allowing flexibility under these circumstances.

o [Ifthe additional work brings the total contract over $20,125 the following principles should
be applied:
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o If the additional work and any work of the same nature are anticipated in the
following year, which would result in a total contract value of less than $35,000,
the governing body should decide via resolution to apply pay-to-play or not to
apply it. If they decide to apply it, they must make their own decision
concerning a fair and open or non-fair and open approach.

o If the additional work and any work of the same nature is anticipated in the
following year results in a total contract in excess of $35,000, pay-to-play
principles of fair and open or non- -fair and open apply.

If contract amendments result in a conclusion to apply a non-fair and open process, the contractor will
be required to file a Business Entity Disclosure Certification (pursuant to Chapter 19) and a Political
Contribution Disclosure (for all covered agencies). Boards of Education are not required to have the
vendor file the Business Entity Disclosure Certification.

- D. Frequently Asked Questions
The following are new Frequently Asked Questions and answers. A consolidated FAQ has been

posted on the Pay-to-Play website (including these questions). All FAQ’s should be carefully
reviewed; they include information that may be applicable to all agen01es

Q. If professional services are contracted through a fair and open process, is the 40A 11-5(b) public
notice after award required?

No. The use of a fair and open process is synonymous with the purpose of the pubhc '
bidding. The fair and open process satisfies the intended public purpose by requiring the
publication of a notice after a professional services contract is awarded without public-
bidding.

Q. Are grants awarded by a governing body considered contracts under the law? For example:
Workforce Investment Board [WIB] job training grants, non-profit housing grants, or Community
Development Block Grants.

Generally yes, as most grants follow a process that meets the fair and open criteria; the non-
fair and open process is also available for those that do not meet the fair and open standard.

Grants to individuals or payments to businesses on behalf of individuals for social services -
(i.e., housing, medical support) are not covered as they are not made to businesses.

Q. How does Pay-to-Play affect land and building transactions?

The Local Lands and Buildings Law (N.J.S.A. 40A:12-1 et seq.) provides a fair and open
process for selling land. When the law is followed, no additional action is needed.

Acquisition of property:

e A State program (i.e., Farmland Preservation or Garden State .Trust) that provides a
public process for identifying and choosing parcels is considered fair and open.

e When a specific parcel is desired for other purposes, the government unit can apply
for exigency approval if fair and open or non-fair and open processes are not
practicable.

Q. Public agencies that are health care providers such as public hospitals or long-term care facilities
can participate in cooperative purchasing programs with other health care organizations or non-
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profit organizations pursuant to N.J.S.A. 30:9-87. Are contracts made under that statute, such as
purchases through the New Jersey Hospital Association (NJHA), considered fair and open?

Yes. The Division has reviewed the procedures used by the NJHA and its cooperative
purchasing partner and find that they meet the substantive requirements of the fair and open
process. To ensure compliance, however, the public agency should include a web link on its
website linking to bid calendar information on the website of the contractor conducting the
procurement process (wWww.novationco.com/suppliers/bids.asp). This procedure does not
eliminate the responsibility of the public agency to publish notices of award pursuant to
N.J.S.A. 30:9-88. '

Q. If a contract is awarded to procure a single good does the term of the contract extend beyond
delivery? Does this change if the contract includes a service agreement?

No. The term of a contract for a specific item expires when that item is accepted, even if the
item carries a warranty period as provided by the manufacturer. If there is a separate
agreement or rider to the contract that establishes an ongoing maintenance or service
agreement then the term of the contract will expire with the expiration of the service
agreement.

Are there specific wording requirements for fair and open contract award resolutions, i.e., must
they include specific language, similar to that which would be done for “non-fair and open”
contracts?

It is advisable that language such as “Whereas, the contract was awarded through a fair and
open process, pursuant to N.J.S.A. 19:44A-20.4 et seq.” be included in the award resolution,
however this is not a requirement. A special resolution is not required.

Are Political Contribution Disclosure Statements required for banks, insurance companies, and
public utilities, as they are exempt from Chapter 19 non-fair and open requirements?

Because PCDs reflect contributions made by partners, boards of directors, spouses, etc., they
are required when contract awards are made to insurance companies and banks. For banks,
a contract is effectively awarded when the governing body passes a resolution designating the
bank as an official depository. The PCD would be required 10 days prior to the passage of a
depository designation resolution. Bank resolutions made in January 2006 would not be
covered by this provision given when the law took effect; but would be required for any
designations after that time.

PCDs are not required for regulated public utility services, as the agency is required by the
Board of Public Utilities to use a specific utility. The governing body does not “award’a
contract to the utility, as the agency has no choice but to use the company. This exception does
not apply to non-regulated public utility services, such as generated energy (not tariffed), or
long-distance phone services where other procurement practices are used.

Approved: Susan Jacobucci, Director
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